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In the realm of property development, reservations are a common stepping stone between initial interest and a
finalised sale. They provide buyers with a period of exclusivity, allowing them time to secure financing and
finalise legal arrangements. However, what happens when a buyer fails to meet the agreed-upon deadline for
exchanging contracts? Can a developer rightfully cancel the reservation?

This was a matter recently considered by the New Homes Ombudsman following a complaint about a cancelled

reservation agreement due to the circumstances of the buyer’'s mortgage offer.

It was found that, by the nature of new build property, there can be less certainty about completion dates than is
the case with other properties. As the developer’'s documentation made it clear that they could not guarantee a
completion date within the mortgage offer period, the Ombudsman was satisfied that the developer had
followed the requirements of the New Homes Quality Code, including the need to be transparent with the
information provided and fair in the treatment of the customer.

To that end, the answer—KRas with many legal matters—Klies in the specifics of the agreement. However, the
conduct of the parties is also central.

The Reservation Agreement: The Foundation of the Deal

A reservation agreement is a legally binding contract that outlines the terms of the reservation. It typically
covers:
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The property details: identifying the specific plot or unit.

The reservation fee: The amount paid by the buyer to secure the reservation.

The reservation period: The agreed timeframe for the parties to exchange contracts.

The developer's obligations: What the developer agrees to do during the reservation period

(e.g. take the property off the market).

The buyer's obligations: What the buyer agrees to do during the reservation period (e.g. try to

secure mortgage approval, instruct solicitors).

Cancellation clauses: The circumstances under which either party can cancel the agreement.

The Importance of Timeframes
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The reservation period is crucial. It sets a clear timeline for the buyer to progress the purchase. Failure to
exchange contracts within this timeframe can put the developer in a difficult position. The developer may have
held the property off the market, incurring holding costs and potentially missing out on other buyers.

Developer’s Rights and Remedies

Whether a developer can cancel a reservation due to a buyer's failure to exchange contracts on time depends
heavily on the wording of the reservation agreement.

Explicit Cancellation Clause:

If the agreement explicitly states that the developer can cancel if the buyer fails to exchange contracts
within the specified period, the developer generally has the right to do so. This clause should be clear
and unambiguous.

"Time is of the Essence" Clause:

Some agreements include a "time is of the essence" clause, which emphasises the importance of
adhering to the agreed-upon deadlines. This clause strengthens the developer's position in enforcing
the timeframe.

Reasonable Timeframe:

Even without an explicit cancellation clause, a developer may argue that the buyer has breached the
agreement by failing to exchange contracts within a reasonable timeframe. "Reasonable" is subjective
and depends on the circumstances of the case.
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Retention of Reservation Fee:
Often, the reservation agreement will state that the developer is entitled to retain the reservation fee if
the buyer fails to exchange contracts on time. This acts as compensation for the developer's losses

Factors to Consider

When assessing a developer's right to cancel, several factors come into play:

The reason for the delay: If the delay is due to circumstances beyond the buyer's control (e.g
unexpected delays in mortgage approval).

The developer's actions: If the developer has contributed to the delay, they may be less likely
to succeed in cancelling the agreement.

Communication: Clear and timely communication between the buyer and developer is crucial

Fairness: consideration will also be given to whether the developer's actions are fair and reasonable
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Best Practices

To avoid disputes, both developers and buyers should:

Ensure the reservation agreement is clear and comprehensive.
Clearly define the reservation period and the consequences of failing to meet deadlines.
Communicate effectively and promptly.

Seek legal advice if they have any doubts about their rights and obligations.

In Conclusion

While a developer may have the right to cancel a reservation if a buyer fails to exchange contracts on time, it
ultimately depends on both the specific terms of the reservation agreement and the conduct of the parties.
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Clear and unambiguous agreements, along with effective communication, are essential to protect the interests
of both parties.

If you need advice on reservation agreements or any aspect of property development, our Real Estate
Development team is here to help. Get in touch at online.enquiries@LA-law.com.
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